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Court of Appeals of the District of Columbia. 


No. 2933. 

Ella Harding et al., Appellants, 

vs. 

Horace H. Westcott. 




a Supreme Court of the District of Columbia. 

No. 57087. At Law. 

Horace H. Westcott, Plaintiff, 

vs. 

Ella Harding, Defendant. 

United States of America, 

District of Colv/mbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Affidavit in Attachment for Rent 

Filed July 16, 1914. 

In the Supreme Court of the District of Columbia. 

No. 57087. At Law. 

Horace H. Westcott, Plaintiff, 

vs. 

Ella Harding, Defendant. 

Personally appeared before me, James H. Hopkins a Notary 
Public in and for the District aforesaid, Horace H. Westcott the 
plaintiflF in the above entitled cause, and made oath that the Defend- 
eint Ella Harding as tenant is justly indebted unto Plaintiff for the 
rent of tenement and premises being a store on the first floor of 
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premises No. 826 Connecticut Avenue, N. W., Washington, Dis¬ 
trict of Columbia, from the 2d day of May 1914, at $25 per week, 
payable weekly in advance of which rent $50 are due and unpaid, 
to w'it: the rent due on the 2d day of May 1914 and on the 9th day 
of May 1914 and that demand has been made for the same; and 
that the Defendant is about to remove or sell all or some part of 
her chattels; and the Plaintiff claims $50 x/100 with interest from 
the 15th day of May 1914 besides costs of this suit. 

HORACE H. WESTCOTT. 

Subscribed and sworn to before me, this 15th day of May A. D. 
1914. 

JAMES H. HOPKINS, [seal.] 
Notary Public, D. 6, 

2 (Affidavit in Attachment for Rent filed in Municipal 

Court May 15, 1914.) 

Summons, 


Filed July 16, 1914. 

# ♦ * * 4: 4c 

The President of the United States to the Defendant, Greeting: 

You are hereby summoned to appear in this Court on the 22 day 
of May, A. D. 1914, at 10 o’clock A. M., to answer the plaintiff’s 
suit against you for $50.00 with interest and costs. 

Witness the Honorable Judges of said Court—May 15 1914 A. D. 

F. G. AUKAM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk, 

(Summons issued from The Municipal Court of the District of 
Columbia May 15, 1914.) 

Marshal's Return, 

Served copies of the bill of particulars, affidavit, and this sum¬ 
mons, on the Defendant the 15th dav of May, 1914. 

MAURICE SPLAIN, 

U. S, Marshal, 
W., 

By-CALLAHAN, Depvly, 

Writ of Attachment for Rent, 

Filed July 16, 1914. 

# 4c 4c * 3|c 4c 4e 

The President of the United States to the Marshal for said 
3 District, Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody, such of the Defendant’- personal chattels as are subject to 
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the Plaintiff’s lien for rent of the premises store on first floor of 
premises 826 Connecticut Avenue, N. W., said personal chattels 
being located on the premises in this District, occupied and held 
by the Defendant, as Plaintiff’s tenant, to the value of $50, the 
amount of the Plaintiff’s demand against the Defendant, for said 
rent, as shown by the affidavit filed in this cause on behalf of Plain¬ 
tiff, besides costs of suit. And should vou attach said chattels in 
the hands of any other person, warn him to appear before this Court 
on the 22 day of May A. D. 1914, at 10 o’clock A. M., and show 
cause why said chattels, so attached should not be condemned to¬ 
wards satisfaction of the Plaintiff’s demand. And have you then 
and there this Writ so endorsed as to show when and how you have 
executed it. 

Witness the Honorable Judges of said Court this 15th day of 
•May A. D. 1914. 

F. G. AUKAM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

Rent due and unpaid $50.00/100. 


Marshal's Return, 

I have, this 15 day of May, 1914, seized, attached and taken into 
my possession the following goods and chattels, as per schedule 
hereunto annexed as the property of Ella Harding the same being 
subject to the rendition of the judgment by the said Court. 

MAURICE SPLAIN, 

United States Marshal, District of Columbia, 

4 By S. B. CALLAHAN, 

Deputy Marshal. 

Let issue. 

E. B. K. 


Schedule. 

Appraisement, 

We, the Undersigned, Citizens of the District of Columbia, being 
summoned and duly sworn by S. B. Callahan, Deputy United 
States Marshal, District of Columbia, to appraise the goods and chat¬ 
tels, attached the 15" day of May, 1914, by virtue of a Writ of At¬ 
tachment, issued in this cause by the Municipal Court of the Dis¬ 
trict of Columbia, do appraise the same to be of the value of $100.00, 
to wit: 


3 Black Silk Dresses. 45 *00 

7 Ass’t Dresses... 55.00 


$100.00 
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Given under our hands and seals this 15 day of Mav A. D. 1914. 

ADAM A. WESCHLER. [seal.] 
JOSEPH R. CASTELL. [seal.] 


Received the above property from the United States Marshal 16 
day of May, 1914. 


ELLA HARDING. 


(IVrit of Attachment for Rent in Cause No. 28864, filed in 
Municipal Court May 15, 1914.) 

Bond for Release of Goods Attached. 

Filed Julv 16, 1914. 

* ★ * * ♦ * * 

The defendant, and Wm. W. Stewart, surety, in consideration of 
the discharge from custody of the Marshal of the property 
5 seized by him, upon the writ of attachment sued out asjainst 
the defendant on the loth day of May A. D. 1914, in the 
above entitled cause, appear, and submittins: to the jurisdiction of 
the said Court, and the Supreme Court of the District of Columbia, 
hereby undertake, for themselves and each of their heirs, executors, 
and their administrators, successors or assisms, to abide by and per¬ 
form the judiiment of said Courts and either of them, in the prem¬ 
ises, in the relation to said property, which judsnnent may be ren¬ 
dered against all parties whose names are hereto subscribed. 

Signed this 16 dav of Mav A. D. 1913. 

ELLA HARDING. 

WM. W. STEWART. 

Approved Mav 16, 1914. 

MILTON STRASBURGER, Justice. 

(Bond for Release in Cause No. 28864 filed in The Municipal 
Court June 23, 1914.) 


Affidavit of Defense. 

Filed July 16, 1914. 

♦ ♦ ♦ # iifi 

Ella Harding, being first duly sworn on oath deposes and says: 
that she is the same Ella Harding, named as defendant in the above 
entitled action; that she as an individual never entered into any 
contract with the above named plaintiff; that she as an individu^ 
is not indebted unto the plaintiff in the sum of fifty (50) dol¬ 
lars, as alleged; that she alleges and avers the fact to be 
6 that she is not indebted unto the above named plaintiff in 
any sum whatever; wherefore, your affiant avers that she has 
a good and meritorious defense to the whole of said claim. 

ELLA HARDING. 


ELLA HARDING ET AL. VS. HORACE H. WESTCOTT. 


5 


Subscribed and sworn to before me this 22 day of June, A. D. 
1914. 


BLANCHE NEFF, [seal.] 
Notary Public, D, (7. 


(Affidavit of Defense filed in Municipal Court June 22, 1914.) 


Motion to Amend Pleadings. 

Filed July 16, 1914. 

]|c 9|c sf: 9|c :|c 3); 

Now’ comes the plaintiff and moves the court to amend the writ, 
pleading and other papers heretofore filed in the cause by substitut¬ 
ing ^^Eila Harding, Inc.,'*’ in the place of ^^Ella Harding,” as the 
name of the defendant. 

BERRY & MINOR, 
Attorneys for Plaintiff. 

Amendment granted. 

(Motion to Amend filed in Municipal Court June 22, 1914. 


Judgment of Municipal Court of June 22, 1914. 

Filed July 16, 1914. 

♦ * ♦ ♦ ♦ ♦ ^ 

June 22, 1914. 

7 Upon motion of plaintiff amendment allowed to '‘Ella 

Harding, Inc.,” in substitution for "Ella Harding,” Judg¬ 
ment of condemnation of within property or $50.00 and costs 
against defendant. 

M. M. DOYLE, Judge. 


Judgment of Municipal Court of June 26, 1914. 

Filed July 16, 1914. 

4: 3|c :(( :tc 

June 26, 1914. 

After argument of counsel and it appearing to the Court that the 
motion to amend had been inadvertently allowed, and judgment 
against Ella Harding, Inc., inadvertently entered, judgment of June 
22, 1914, heretofore rendered is hereby vacated and set aside and 
judgment is hereby given against Ella Harding for $50.00 and 
costs. 

M. M. DOYLE, Judge. 
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Undertaking on Appeal. 

Filed July 16, 1914. 

♦ 

The defendant desiring to appeal from the judgment rendered 
against her in the above-entitled cause, on the 26th day of June, 
1914, to the Supreme Court of the District of Columbia, and Wm. 
W. Stewart, her surety hereby appearing and submitting to the 
jurisdiction of the said Supreme Court, undertake jointly and sev¬ 
erally, to satisfy and pay whatever final judgment may be re¬ 
covered in the said Coimt-, against said Ella Harding, which 
8 judgment they agree may be entered against them jointly, 
or either of them separately in this case. 

Given under our hands this 2nd day of Julv 1914. 

ELLA HARDING. 

WM.* W. STEWART. 

Approved July 2, 1914. 

M. M. DOYLE, Judge. 

Filed Jul- 2, 1914. Municipal Court, District of Columbia. 

Certificate of Municipal Court on Appeal. 

I 

Filed July 16, 1914. 

Proceedings. 

Plaintiff^s attorneys—Berry and Minor. 

Defendant’s attorney—^M. E. O’Brien. 


Date. 

1914. 

May 15th. 


ti it 

it it 


« 16th. 

22nd. 
June 17th. 
22nd. 

it it 


Afifidavit filed. Writ of Attachment for rent and copy 
issued. Summons and copy issued returnable May 
22—10 a. m. 

Summons returned ^^summoned as within directed.” 

Attachment, writ of returned ‘^attached as per sched¬ 
ule.” 

Bond for release of goods attached, with W. W. Stewart, 
surety, approved and filed, June 23rd, 1914. 

Continued by defendant to June 17—^10 su m. 

it it it it it e)C) -1A it 


Affidavit of Defense filed. 

Motion to amend pleadings filed by plaintiff. 
Amendment granted and defendant’s name changed 
to “Ella Harding, Inc.” 

Judgment of condemnation of within property or 
$50.00 and costs against defendant. 
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“ 26. After argument and it appearing that the motion ta 
amend had been inadvertently allowed and judg¬ 
ment against Ella Harding, Inc., inadvertently en¬ 
tered, judgment of June 22, 1914, heretofore ren¬ 
dered is hereby vacated and set aside and judgment 
is hereby given against Ella Harding for $50.00 and 
■ costs. 

July 2nd. Appeal, undertaking on, with W. W. Stewart, surety, 

approved and filed. 

“ “ Appeal, record of, and papers filed with Clerk of the 

Supreme Court, D. C., and notice sent to defendant’s 
attorney. 

9 This is to certify, that the foregoing is a true copy of the 

Docket Entries and of all the proceedings had before the 
said Court in the above cause, and that the annexed documents are 
all the original papers filed in said cause. 

Witness the Honorable Judges of said Court this 6th day of July 
A. D. 1914. 

F. G. AUKAM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk, 

Costs paid by plaintiff, $12.25. 

Costs paid by defendant, $2.00. 

Memorandum, 

November 18, 1915.—Verdict for Plaintiff for $50.00. 


Motion in Arrest, 

Filed November 22,1916. 

4c 4c 4c 4c 4c 4c 4c 

Now comes the defendant in the above entitled cause, by her at¬ 
torney, and moves the Court to arrest the judgment in said cause 
for the reason that it is apparent from the record that the court is 
without jurisdiction and the verdict of the jury is unwarranted, on 
the following grounds: 

1. Because the record discloses that the case against the 
10 defendant was dismised in the lower court after having been 
fully heard and judgment rendered against a corporation, 
on the motion of the plaintiff and that thereafter, without notice to 
the defendant herein, and without process of any kind being issued 
against her, the court below, on his own motion, vacated and set 
aside a judgment rendered against a corporation and, without hear¬ 
ing of any kind, granted to the plaintiff, entered up judgment 
against her. 

2. The defendant having appealed from this void judgment, 
could not confer, by so doing, upon the Supreme Court of the Dis- 
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trict of Columbia, jurisdiction of herself or the subject matter and 
give that court jui-isdiction to aiiii*m the void judgment of the 
Municipal Court. 

3. Because the record discloses the judgment of the Municipal 
(>)urt of the District of Columbia against the defendant is a void 
judgment and the Supreme Court of the District of Columbia, on 
appeal, has no greater jurisdiction than the Municipal Court had 
to render judgment against the defendant, after the case against 
her had been once dismissed, after a full hearing. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant, 

11 Supreme Court of the District of Columbia. 

Friday, December 17th, 1915. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould, Justice, presiding. 

♦ * ♦ * ♦ * ♦ 

Before Judge Siddons. 

Upon consideration of the motions for a new trial and in arrest 
of judgment filed herein, it is ordered that said motions be, and the 
same are hereby overruled and judgment on verdict is ordered. 
Wherefore, it is considered that the plaintiff herein recover of the 
defendant, and Wm. W. Stewart, her surety, the sum of Fifty Dol¬ 
lars ($50.00) with interest from this date, together with costs of 
suit to be taxed by the Clerk and have execution thereof. 

From the foregoing the defendant by her attorney in open court, 
notes an appeal to the Court of Appeals, whereupon, the penally 
of a bond for costs is hereby fixed in the sum of Fifty ($50.00) Dol¬ 
lars, or to operate as a supersedeas in the sum of One Hundred 
Dollars. 

Memoranda, 

January 14, 1916.—Bond $50 approved and filed. 

February 4, 1916.—Time to submit the Bill of Exceptions ex¬ 
tended to and including February 14, 1916, and to file the tran¬ 
script of record, to and including February 28, 1916. 

12 Supreme Court of the District of Columbia. 

Saturday, February 12th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

* 3|c :|C 

Before Judge Siddons. 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, the defendant by her said attorney, submits to the 
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Court the Bill of Exceptions taken at the trial of this cause, and 
prays that the same be signed and made of record, nunc pro tunc, 
which is hereby, accordingly done. 

Memorandum, 

February 25, 1916.—Time to file transcript of record extended to 
and including March 7, 1916. 


Assignments of Error, 

Filed February 28, 1916. 

Now comes the defendant in the above entitled cause, and as¬ 
signs for review by the Court of Appeals, on the appeal in the above 
entitled cause, the following errors, committed by the trial court: 

1. The court erred in holding that it had jurisdiction to render 
judgment against the defendant. 

2. The court erred in overruling the motion of the defendant to 
compel the plaintiff, before evidence was taken, to state whether he 
claimed judgment against Ella Harding, the individual, or Ella 

Harding, the corporation. 

13 3. The court erred in refusing to grant the motion to direct 

a verdict in favor of the defendant, made at the close of the 
plaintiff’s case. 

4. The court erred in refusing to grant the motion of the de¬ 
fendant to direct a verdict, after evidence had been introduced by 
the defendant. 

5. The court erred in charging the jury that it was the local 
custom, that rent should be paid in advance. 

6. The court erred in overruling the motion in' arrest of judg¬ 
ment. 

MATTHEW E. O’BRIEN, 

Attorney for Defendant, 


Designation of Record, 

Filed February 28, 1916. 

The clerk will please make up a transcript of the record in the 
above entitled cause; to be filed in the Court of Appeals of the Dis¬ 
trict of Columbia, and include therein, the following papers: 

1. The affidavit on attachment for rent. 

2. The Writ of Attachment for rent. 

3. The Marshal’s return. 

4. Affidavit of Defense. 

5. The proceedings in the Municipal Court. 

2—2933a 
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6. The Motion to Amend, filed by the plaintiff, and the order, 
by the Municipal Court, granting the same. 

14 7. The judgment by the Municipal Court, under date of 
June 22, 1914. 

8. The judgment of the Municipal Court, under date of June 26, 
1914. 

9. The Motion in Arrest. 

10. The order overruling the Arrest of Judgment. 

11. The judgment appealed from. 

12. The memorandum extending time for submitting Bill of Ex¬ 
ceptions. 

13. The memorandum of bond on appeal. 

14. The order making the bill of exceptions part of the record. 

15. The memorandum of extension of time to file transcript in 
the Court of Appeals. 

16. The Assignments of Error. 

17. This designation. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant. 

Additional Designation of Record. 

Filed February 29, 1916. 

* 4: * * 3(c 4e 3tc 

The Clerk will please add the following to the designation of 
record filed by the defendant in the above-entitled cause: 

1. Bond given by defendant on release of attachment in Mu¬ 
nicipal Court. 

2. Bond given by defendant on appeal from the Municipal Court. 

BERRY & MINOR, 

L. R. MASON, 

Attorneys for Plaintiff. 

15 Supreme Court of the District of Columbia, 

United States op America, 

District of Columbia, 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57087 at Law, wherein 
Horace H. Westcott is Plaintiff and Ella Harding is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the'City of Washington, in said District, 
this 4th day of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 
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16 In the Supreme Court of the District of Columbia. 

At Law. No. 57087. 

Horace H. Westcott, Plaintiff, 

vs. 

Ella Harding, Defendant. 

Bill of Exceptions. 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

The above entitled cause came on for hearing before Mr. Justice 
Siddons and a jury on the — day of December, A. D. 1915, on an 
appeal by the defendant herein from a judgment or judgments 
entered originally in the above entitled cause in the Municipal 
Court of the District of Columbia. 

Before any evidence was taken counsel on behalf of the defend¬ 
ant moved the Court to require the plaintiff to state whether he in¬ 
tended to claim judgment against Ella Harding as an individual 
or the corporation known as Ella Harding, Incorporated, stating 
that this motion was made because the record disclosed that in the 
Court below the case against Ella Harding the individual had on 
motion of the plaintiff been dismissed by the substitution of the 
corporation as the defendant and that judgment was originally en¬ 
ter^ in the Court below against the corporation and that thereafter 
the Court on its own motion vacated the judgment against the cor¬ 
poration and entered judgment against Ella Harding the 

17 individual without notice to her. In reply to this motion 
counsel for plaintiff stated to the court that the statement of 

counsel for defendant that ^‘the case against Ella Harding the in¬ 
dividual had on motion of the plaintiff been dismissed by the sub¬ 
stitution of the corporation,” was merely a conclusion of counsel. 
That there had been no motion made by counsel for plaintiff to dis¬ 
miss the case against Ella Harding the individual and said case 
did not appear by the record of the Municipal Court to have been 
dismissed. And that the attempted substitution by the Municipal 
Court of Ella Harding, Inc., which had never been served with 
process, for Ella Harding the individual who had been served and 
was present and testified at the hearing on the merits, was a mere 
nullity. That the Municipal Court had authority to set aside said 
nullity and render judgment against Ella Harding the individual 
who was served and had appeared and defended as aforesaid. The 
motion was overruled by the Court to which ruling of the Court 
the defendant by her counsel duly excepted. 

Whereupon, the plaintiff being first duly sworn testified that in 
May, 1914, he rented to the defendant a certain store No. 826 Con- 
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necticut Avenue, Northwest, for the period of two weeks for the 
sum of Fifty dollars ($50.00) payable $25 weekly in advance. 
That previously the defendant had called on him in regard to the 
premises and had left with him a card Ella Harding, Inc., and he 
accordingly addressed her in a letter as Ella Harding, Inc.; that 
thereafter on April 11, 1914, and April 27, 1914, she addressed to 
him two letters. In the letter of April 11, 1914, which was offered 
in evidence, she said: 

Dear Mr. Westcott: Your letter received, and I will write 
you next week just when I will take the shop for the two weeks. 

As I told you I would not make any definite decision in regard 
to leasing same until 1 saw how that comer drew and what would 
be the prospects. Will of course expect the place to be cleaned for 
me when I come down. 

18 Hastily, 

ELLA HARDING. 

W. 45 N. Y. 

The letter of April 27, 1914, which was offered in evidence, was 
as follows: 

“My Dear Mr. Westcott: AVill you kindly have the place 
scrubbed and cleaned for me with windows washed and the electric 
light turned on? Would like store cleaned by Saturday. Will not 
come down until Mav 6th. but want it in readiness for furniture to 
be moved in for Monday. Thanking you. 

Very truly yours, 

ELLA HARDING. 

N. B.—^VaII send some large cards which I would like placed in 
windows please. 

E. 

Thereafter ^Ir. Westcott addressed her in a letter about the prem¬ 
ises as Miss Ella Harding. 

Mr. Westcott testified that ^liss Harding went into possession pur¬ 
suant to these negotiations and staved there for a term of two weeks. 

_ */ 

That he made demand on her several times during the term for 
the rent and each time was put off. That on May 15, 1914, the 
day before the term expired, he sent an employe to collect the rent. 
Mr. Westcott testified also that on the 15th of May, 1914, he sued 
out an attachment against Ella Harding for the rent and that it is 
still unpaid. That by local custom all rent is payable in advance. 

Mr. Westcott’s employe testified that Miss Harding said she cordd 
not pay because she did not have the proper cheque blank. Also 
that he heard Miss Harding say on this occasion she was leaving 
town the next day, and that on the strength of this statement the 
attachment was sued out. On cross-examination this witness testi¬ 
fied that he did not remember her saying anything about a 

19 corporation cheque: that he did not remember how he testi¬ 
fied at the trial in the Municipal Court, but his present testi- 
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mony is that she said nothing about the corporation cheque, and 
she told him simply that she had not the proper cheque blank. 

On cross examination the plaintiff testified that he wrote a letter 
addressed to Ella Harding, Incorporated, said letter offering said 
premises for a term of 2 weeks for Fifty Dollars, in regard to the 
premises, and that he did so because the plaintiff gave him the 
card of Ella Harding, Incorporated, when she called upon him 
previously in reference to the store and also gave him a reference 
to the Grafton Hotel and when he telephoned there they said they 
knew nothing about her. Plaintiff also said on cross examination 
that he did not know whether the business was conducted by the 
corporation or by Miss Harding as an individual; that he did not 
care so long as he got his money whose business it was; that he sup¬ 
posed that he was dealing with Ella Harding the individual. He 
admitted that Matthew E. O’Brien had on the 15th day of May, 
A. D. 1914, after the plaintiff had incurred the expense of suing 
out an attachment for rent, had as counsel for Ella Harding, In¬ 
corporated, tendered to him a fifty dollar United States gold cer¬ 
tificate in payment of the rent due and that he refused the same. 

No further evidence was introduced on behalf of the plaintiff. 

Whereupon counsel for the defendant moved the Court to direct 
a verdict in favor of the defendant. 

First. Because the Court had no jurisdiction to entertain the case 
since the Court below had no jurisdiction to render the judgment 
appealed from. 

Second. Because the plaintiff had failed to prove any case against 
the defendant, and that there was no evidence which would justify 
a judgment against the defendant. 

20 Third. Because the evidence disclosed that according to 
the contract the money was not due until the day after suit 
was brought. 

The Court overruled the motion to which ruling of the Court the 
defendant duly excepted. 

Whereupon Matthew E. O’Brien being first duly sworn testified 
that he was an attorney at law and counsel for the defendant, Ella 
Harding, and the corporation, Ella Harding, Incorporated, and 
produced a certified copy of the articles of incorporation of said cor¬ 
poration which showed that it was organized and is still existing as 
a corporation known as Ella Harding Incorporated under the Laws 
of the State of New York; that the business of said corporation was 
dealing in gowns; that the property attached in this suit was the 
property of the corporation; that as counsel for the corporation he 
tendered to the plaintiff the sum due on the date due according 
to the letter written by the plaintiff to the corporation, which state¬ 
ment was objected to by counsel for plaintiff as a mere conclusion 
and was by the court ruled out; that he was counsel for Ella Hard¬ 
ing the individual in the trial in the Municipal Court; that after ail 
the evidence for both plaintiff and defendant had b^n introduced 
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in the trial in the Municipal Court that the plaintiff by his attorneys 
by written motion moved the Court to substitute the name of the 
corporation for the name of the individual as defendant and that 
said motion was granted and judgment rendered against the cor¬ 
poration in the Municipal Court. 

No further eridence was introduced. 

Whereupon, counsel for the defendant renewed his motion to di¬ 
rect a verdict for the defendant which motion was overruled by the 
Court and an exception noted. 

21 In his charge the court instructed the jury that in deter¬ 
mining whether the rent was payable in advance they could 

consider the local custom as well as the other eridence in the case; 
also that they were to determine from the evidence whether Mr. 
Westcott’s contract was with Ella Harding the individual or Ella 
Harding, Incorporated. 

To this part of his Honor’s charge counsel for the defendant duly 
excepted. 

Before the jury retired counsel for plaintiff asked the court to 
instruct the jury that if they found the corporation had contracted 
with Mr. Westcott through its agent Ella Harding, holding out the 
agent as the owner of the property, actively or by acquiescence, the 
corporation is estopped to assert- the agency as against third persons 
dealing with the corporation. This instruction was denied. 

The jury retired and returned a verdict for the plaintiff to recover 
fifty dollars from the defendant. 

Whereupon, counsel for the defendant moved the Court to poll 
the jury as to whether they found against Ella Harding the in¬ 
dividual or Ella Harding the corporation which motion was granted 
by the Court and on being polled the jurors returned individually 
and collectivelv a verdict against Ella Harding the individual and 
the verdict was so recorded. 

Thereafter, on the — day of December, 1915, counsel for the 
defendant filed motions for a new trial and in arrest cf judgment. 

After argument by counsel on said motion and' consideration by 
the Court the Court on the 21st day of December, A. D. 1915, over¬ 
ruled both of said motions. 

Whereupon, counsel for the defendant duly excepted to the* over¬ 
ruling of the motion in arrest of judgment. 

22 Counsel for the defendant then moved the Court to retax 
the cost to be assessed against the defendant on the ground 

that the property attached being the property of the corporation 
the individual could not be held liable for the cost of said attach¬ 
ment. 

Whereupon the Court ordered that only so much of the cost as 
were made by the entry of the first judgment of the Municipal 
Court in entering said judgment and in vacating the same should 
be allowed the defendant and rendered judgment on the verdict for 
Fifty Dollars ($50.00) and all other costs in favor of the plaintiff. 

Whereupon, counsel for the defendant in open Court gave notice 
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of his intention to appeal to the Court of Appeals from said judg¬ 
ment and the plaintiff waived citation on said appeal and the Court 
fixed the penalty of a supercedeas bond at One hundred dollars 
($100.00) and a cost bond at Fifty dollars ($50.00), and defend¬ 
ant gave a supercedeas bond in the sum of Fifty dollars ($50.00) 
which, by stipulation operated as a cost bond. 

Whereupon, the defendant requests the Court to sign and seal 
this bill of exceptions which is accordingly done on this 12th day 
of February, A. D. 1916, to have the same force and effect as if 
done at the trial. 

F. L. SIDDONS, Judge. 


Acceptable to 

MATTHEW E. O’BRIEN, 

Atfy for Defendant. 

BERRY & MINOR, 

At^ys for Plaintiff. 

[Endorsed:] Duplicate. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2933. Ella Harding et ah, appellants, vs. Horace H. Westcott. Court 
of Appeals, District of Columbia. Filed Mar. 6, 1916. Henry W. 
Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBFA. 

April Term, 1016. 


No. 2933. 


ELLA HA]>^DING AND WILLIAM W. STEWART, 

APPELLANTS, 

vs. 

HORACE H. WESTCOTT. 


Appeal From The Supreme Court of the District of 

Columbia. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement of the Case. 

This case was originally brought in the ?vlunicipal Court 
of the District of Columbia, by the suing out on behalf of 
the appellee a writ of * attachment for rent against Ella 
Harding, who was sued as an individual. When the case 
was tried in the Municipal Court of the District of Colum¬ 
bia, the defendant answered by affidavit that she was not 
indebted, and that the contract for rent was made on behalf 
of a New York corporation, known and designated as Ella 
Harding, Inc. 



9 


Matthew E. O’Brien, a memlj>er of the bar of the District 
of Columbia, appeared as counsel for the individual de¬ 
fendant. and as well for the corporation, and on Mialf of 
the corporation, made a tender of the amount due. The 
case was fully heard, evidence being presented by lx)th sides, 
after which counsel for the appellee herein, the plaintiff be¬ 
low. filed a written motion, requesting the court to substi¬ 
tute the name of the corporation for the name of the in¬ 
dividual. and amend the writ, pleading and other papers in 
the cause by making such substitution. 

The court granted it. and without further proceedings, 
entered u]) a judgment in favor of the plaintiff against the 
corporation for fifty ($50) dollars. Thereafter, without 
any notice to the original defendant in the cause, the court 
on its own motion set aside the judgment against the cor¬ 
poration and rendered a judgment against Ella Harding, 
the individual, for fifty ($50) dollars and costs. 

In the original judgment entered by the court, a judg¬ 
ment of condemnation of the proi>erty attached was made 
against the corporation, while in the new judgment against 
the individual nothing is said about the property attached 
at the commencement of the suit. 

Thereafter, within the time provided by the rules of 
court, an appeal was taken to the Supreme Court of the 
District of Columbia from the judgment of the Municipal 
Court, and bond given. The cause came on for trial before 
Mr. Justice Siddons in the Supreme Court of the District 
of Columbia, and counsel for the api>ellants herein, before 
any evidence was taken, moved the court to require the 
plaintiff to. state whether he intended to claim judgment 
against Ella Harding as an individual or the corporation 
known as Ella Harding, Inc. This motion was made on the 
theory that the judgment against Ella Harding, the individ¬ 
ual, being void, and the act of the court in rendering said 
judgment unauthorized, the original judgment entered by 
the court would be revived. The court overruled the mo- 
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tiun, and the plaintiff proceeded to give testimony, at the 
close of which counsel for the defendant moved the court 
to direct a verdict in favor of the defendant because the 
court had no jurisdiction to entertain the case, and because 
the plaintiff had failed to prove his case and for the further 
reason that the testimony of the plaintiff disclosed that the 
money was not due until the day after suit was brought. 
The motion was overruled and an exception taken on behalf 
of the defendant. 

The attorney for the defendant testified that he was 
counsel for both the corporation and the individual, that the 
])roperty attached was the property of the corporation, and 
that on l^ehalf of the corporation he had made a tender of 
the amount due on the dav it was due, which tender was re- 
fused, and that on behalf of the corporation he was at all 
limes ready and willing to pay the sum due in the name of 
the corporation. 

Whereupon, counsel for the defendant moved the court 
again to direct a verdict in favor of the defendant, which 
motion was overruled and an exception noted. In the charge 
the court instructed the jury that in determining whether 
the rent was payable in advance, they could consider the 
local custom of paying rent in advance, as well as other evi¬ 
dence in the case, and that they could determine from the 
evidence whether the contract with Mr. Westcott was with 
Ella Harding, the individual, or the corporation known as 
Ella Harding, Inc. To this part of his Honor's charge, 
counsel for the defendant duly excepted. Before the jury 
retired, counsel for the plaintiff moved the court to instruct 
the jury that if they found the corporation contracted with 
Mr. Westcott through its agent, Ella Harding, holding out 
the agent as owner of the property actively or by acquies¬ 
cence, the corporation is estopped to assert the agency as 
against third persons dealing with the corporation. The 
jury returned a verdict in favor of the plaintiff for fifty 
($o0) dollars. Whereupon, counsel for the defendant 
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nu>ve(l the court to poll the jury as to whether they found 
araiust Ella Hardini^. the individual, or Ella Harding, the 
corporation, which motion was granted, and on l>eing polled 
the jury returned a verdict individually and collectively 
against Ella Harding, the individual. Thereafter, counsel 
for the defendant tiled a motion for a new trial and in arrest 
of judgment. After argument l)y counsel, the court over¬ 
ruled both said motions. Counsel for the defendant duly 
excepted to the overruling of the motion in arrest of judg¬ 
ment. 

Whereupon. coun.<el for the defendant moved the court 
to retax the costs as.<essed against the defendant, on the 
grt)und that the property attached being the proj^rty of the 
corporation, the individual could not l^e held liable for the 
cost of .<aid attachment. The court ordered that only so 
much of the cost as were made by the Municipal Court in 
entering said jiulgment, and in vacating the same, should be 
allowed the defendant, and rendered a judgment on the 
verdict for fifty dollars and all other costs in favor 

(^f the })laintiff. \\liereu])on, counsel for the defendant 
gave notice of appeal to the Court of Appeals. 

Assignment of Errors. 

1. The court erred in holding that it had jurisdiction to 
render judgment against the defendant. 

2 . The court erred in overruling the motion of the de- 
fendant to compel the plaintiff. l:>efore evidence was taken, 
to state whether he claimed judgment against Ella Harding, 
the individual, or Ella Harding, the corporation. 

•>. The court erred in refusing to grant the motion to 
direct a verdict in favor of the defendant, made at the close 
of the plaintiff's case. 

4. The court erred in refusing to grant the motion of the 
defendant to direct a verdict, after evidence had been intro¬ 
duced by the defendant. 
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The court erred in charging the jury that it was the 
local custom, that rent should be paid in advance. 

(5. The court erred in overruling the motion in arrest of 
judgment. 

ARGUMENT. 

Under the first assignment of error, which attacks the 
jurisdiction of the trial court, the following is urged: 

The Municipal Court of the District of Columbia is in the 
category of a Justice of the Peace Court and can have or 
e.xercise no other jurisdiction than that conferred upon it 
bv the statute creating it. 

The law provides for procedure in the Municipal Court 
and also provides for rules approved by the Supreme Court 
of the District of Columbia. There are no terms of the 
Municipal Court provided for, either, in the rules or the law. 
Once a judgment has been pronounced by a judge of the 
?v[unicipal Court, he loses jurisdiction of the case and under 
the rules and laws governing this court a judge of the Mu¬ 
nicipal Court can only grant a new trial. He has no author¬ 
ity to alter, change or modify a judgment. 

Jurisdiction is never given by implication to a justice of 
the peace. He can only apply a jurisdiction on the civil 
causes by an expressed provision of the law. 

justice of the peace cannot review his judg¬ 
ment except on motion for a new trial.’’ 35 Cal., r2()7. 

“A justice of the peace cannot modify a judgment 
after he has entered it.’’ Fox vs. Meechan, O Neb.. 
530. 

“A justice of the peace has no power to alter his 
judgment, except in some States, to grant a new 
trial.” Foist vs. Chopin. 35 Ind., 471. 
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In the case at bar, after a full hearing on the merits, the 
])laintitt. by his own written motion, dismissed the case 
asrainst the defendant, and substituted the name of another 
defendant, and judgment was rendered against the defend¬ 
ant so su])stituted. Four days thereafter the judge of the 
I\Iunicipal Court, on his own motion, set aside that judg¬ 
ment and without notice of any kind to the original defend¬ 
ant entered up judgment against her. It is most resi>ect- 
fully submitted tliat the judge of the Municipal Court was 
without jurisdiction to render any such judgment, and, 
therefore, his act was a nullity, and the judgment of the 
Municipal Court void. 

In the trial of the Supreme Court of the District it was 
admitted hy the trial judge that the judgment entered against 
the original defendant in the Municipal Court after striking 
out the original judgment against a corporation of the same 
name was void. l)ut he held that inasmuch as an appeal had 
])een taken and the case before him tried dc novo that the 
Supreme Court of the District of Columbia had the power 
to hear and determine the cause l^ecause a general appear¬ 
ance of counsel for the defendant had been made on the 
appeal. 

This contention is answered bv this court in a well-con- 
sidered case, where the court said if the court of first in¬ 
stance had no jurisdiction, the Appellate Court could apply 
none. 


“When the court of first instance has no jurisdic¬ 
tion the .Appellate Court can acquire none by virtue 
of appeal, notwithstanding the trial therein l)e dc 
m>vo, and it would have jurisdiction of the amount 
involved." Wallace vs. Degree, 38 Appeals, 145. 

In the case at bar the Supreme Court had no jurisdiction 
of the amount involved. The case could not originally have 
I'een brought to the Supreme Court of the District. Neither 
could it have 1)een brought there by certiorari on the ground 
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of concurrent jurisdiction since the amount involved was 
less than one hundred dollars, and the law gives exclusive 
jurisdiction to the Municipal Court where the sum sued for 
is under one hundred dollars. 

I'his court has passed upon this question also, and has 
said: 

“The Supreme Court of the District of Columbia 
holding a Circuit Court, is without jurisdiction of 
an action on a contract to pay money in installments 
where less than one hundred dollars, exclusive of in¬ 
terest, is due at the time of bringing the suit.” Mans¬ 
field vs. Winter, 10 D. C. Appeal, 540. 

This court has also passed uix)n the question of the proper 
motive of attacking the jurisdiction of a justice of the peace 
and said that it should l)e attacked by appeal and not by 
common law certiorari. 

Anderson vs. Morton, 21 D. C. Api^eals, 444. 

In the case at bar the defendant, who resides in a foreign 
jurisdiction, found a void judgment rendered against her 
by the ^lunicipal Court which might have embarrassed her 
by an attempt to collect it and whose credit was certainly 
injured by such judgment, and 1)ecause she appealed to the 
Supreme Court to have that judgment reviewed and set 
aside, she is told that she conferred jurisdiction upon that 
court to make binding and effective a confessedly void judg¬ 
ment of the Municipal Court. At the very l:)eginning of the 
case, the question was raised by a motion of counsel to re¬ 
quire the plaintiff to state whether he was suing the orig¬ 
inal defendant or the one substituted in the court below, and 
this motion was overruled by the court and until the jury 
were polled after the rendition of its verdict, the plaintiff 
had not disclosed whether he was suing Ella Harding, the 
individual, or Ella Harding, the corporation, and in his own 
testimony, he said he cared not which of them paid him so 
long as he got his money. 
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It will, therefore, l>e seen with two widely different de¬ 
fences for each of the two defendants that the Municipal 
Court had rendered judgment against; counsel for the de¬ 
fendant was greatly embarrassed in presenting the case. In 
the case of Ella Harding, individual, the defense was that 
she was merely an agent of the corporation, while the cor¬ 
poration defense was that a tender of the amount due had 
been made. Can it be said that the jury intelligently under¬ 
stood the questions involved, even if the court had juris¬ 
diction ? 

It is the contention of counsel for the appellants that the 
act of the judge of the Municipal Court in setting aside the 
first judgment of that court and entering a new judgment is 
a nullity, and therefore the original judgment was revived. 
Hence, it was claimed in the trial court and claimed here 
that this is an api>eal from each of the judgments rendered 
by the Municipal Court. In this contention, I am su.stained 
by the following decisions: 

“If the amount of the judgment is altered by a 
justice upon his docket, the judgment originally en¬ 
tered is not effective.*’ Marcellous vs. Countiymian, 
(>:> Barb. N. Y., 201. 

“Where an alternative judgment is founded upon 
an order or process, which the court without author¬ 
ity to direct, the judgment itself is a nullity.'* Morse 
vs. Heime, 20 D. C. Appeals, 430. 

“A court which acting on the erroneous belief that 
no action has l)een taken on a cause within a year, 
renders a judgment of dismissal, cannot consistently, 
with due process of law, set aside such judgment 
after the term or the rule day, which under local 
practice is equivalent for the end of the term without 
notice or proceed to vacate the judgment, and with¬ 
out notice render a personal judgment against the 
defendant.” W’etmore vs. Caret, 22 D. C. Appeals, 
487. 
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There arc no terms of the Municipal Court nor are there 
any rule clays or any other time fixed during which the 
court can vacate one judgment and render another. 

The following cases hold that although the trial ht de 
novo, the jurisdiction of a justice to render a judgment may 
be iiKjuired into in the Appellate Court: 

Ala. etc. R. R. Co. vs. Christian, 82 Ala., 307. 

Raughahn vs. Thompson, lo Ill., 30. 

Bidger vs. Nolin, 10 N. D., 353. 

Wright vs. Guy, 10 Serg. & R. Penn., 227. 

]{. \\*. Man. Co. vs. Bloom, 10 Penn., 205. 

Jones vs. Thistle Lodge, 10 Kulp Penn., 52. 

Ducheneau vs. House, 4 Utah, 303. 

31 Century Digest, 003. 


In Taylor vs. Smith, (>4 111., 445, it was held that an ob¬ 
jection to a justice’s exercise of unauthorized jurisdiction is 
not waived by not being made until after appeal and trial in 
the Circuit Court on motion for a new trial. 


“Kxcept where authority if conferred on justices 
of the ])eace to grant new trials, the weight of au¬ 
thority is to the effect that they have no power to 
change or in any manner to interfere with judg¬ 
ments which they have rendered.” Cyc., (>04. 

“An Appellate Court docs not acquire jurisdic¬ 
tion of the subject matter by a general a])pearance 
on appeal, except in those cases where, although the 
justice had no jurisdiction, it has original or con¬ 
current jurisdiction and the case is triable dc novo.’' 
24 Cyc., 083. 

The second assignment of error and the third and fourth 
assignments of error may Idc considered together. An ex¬ 
amination of the entire evidence in the case will disclose that 
the contract was made to rent the store for two weeks for 
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fifty dollars, and that the attachment was sued out one day 
l)efore the two weeks were up and before the sum contracted 
for was due by either Ella Harding, the individual, or the 
corporation which she represented. The evidence also dis¬ 
closes that the plaintiff was not certain whether he rented 
the store to the individual or the corporation. It is admitted 
that a tender of the amount due was made on the day it was 
due by the attorney in l^ehalf of the corporation, and that 
the money was refused. It is, therefore, most respectfully 
sul^mitted that the motion to direct a verdict at the close of 
llie plaintiff's case should have been granted. It is un¬ 
necessary to quote authorities to sustain the contention that 
the burden of proof is upon the plaintiff to maintain his 
cause of action, and when the plaintiff himself is not cer¬ 
tain whether he contracted with the defendant or with a 
corporation, the case never should have been permitted to 
go to the jury. 

The evidence discloses that the property attached was the 
property of the corjx)ration, that the business was conducted 
by the corporation, that a tender was made on .behalf of the 
corporation, and that in the original trial in the Municipal 
Court the plaintiff, by the delil^erate act of his counsel, ac¬ 
cepted the corporation as his debtor. The record further 
discloses that after all the evidence was in, arguments made, 
and the charge of the court delivered, counsel for the plaint¬ 
iff re(|uested the court to so charge the jury that a judgment 
might l>e rendered against the corporation, and after the 
verdict of the jur}’ it l^ecame necessary to poll the jury in 
order that the court and counsel might know against whom 
the judgment was. 

It is therefore most respectfully maintained that the 
plaintiff’ failed to prove any case against the defendant and 
that the motion to direct a verdict which was twice made, 
once at the close of the plaintiff's case, and again at the close 
of the defendant's case, should have been granted. 

The fifth assignment of error relates to the court's 
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charge, in which he charged the jury that it was the local 
custom to pay rent in advance, and it is most respectfully 
submitted that no authorities can l>e produced to show that 
where a contract is made for the renting of property for a 
specified period and nothing is said as to when payment is 
to be made, that the court can judicially say it is to be paid 
in advance. 

The questions raised by the sixth assignment of error on 
a motion in arrest of judgment have already been consid¬ 
ered under the first assignment of error which relates to 
the jurisdiction of the court and needs no further discussion. 

By his own delilDerate act, the plaintiff dismissed in the 
^lunicipal Court the case against Ella Harding, the indi¬ 
vidual, and therefore any judgment rendered against her 
by the Supreme Court of the District of Columbia on appeal 
is void, and that l^eing so, the judgment appealed from 
should be reversed. 

MATTHEW E. O'BRIEN, 

Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA 


ELLA HARDING and WILLIAIVT W. 

STEWART, 

Appellants, 

vs. ^ No. 2933 


HORACE H. WESTCOTT, 


Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


THE FACTS. 

The testimony shows that the plaintiff below, the ap¬ 
pellee in this court, on May 2, 1914, rented to the ap¬ 
pellant Ella Harding, premises No. 826 Connecticut 
Avenue N. W., this city, for a period of two weeks for 
the sum of Fifty Dollars ($50) payable Twenty-five Dol¬ 
lars ($25) weekly in advance. There was no formal 
lease and the negotiations were had in person and by 
letter. The letter of April 11, 1914 (Rec. page 12), in 
which Miss Harding advised Mr. Westcott that she 
would write him the following week just when she would 
take the shop for two weeks, as she had told him she 
w’ould make no decision until she saw how the corner 
drew and what the prospects would be, and that she 
expected the place to be cleaned for her when she came, 
was signed by Miss Harding individually. Also her 
letter of April 27, 1914 (Rec. page 12), instructing Mr. 


Westcott to have the place scrubbed and clean for her 
witli windows washed, light turned on, was signed by her 
individnallv. These were the onlv letters she wrote. 
After receipt of these letters Mr. Westcott addressed her 
in a letter regarding the premises as ^liss Harding. He 
had previously addressed a letter to her as Ella Harding, 
Incorporated, because, as he testified, she had left a card 
at his office bearing that name. He testified also that 
he supposed he was dealing with Ella Harding, the indi¬ 
vidual, in leasing the premises. 

Pursuant to these neirotiations Miss Hardin" entered 
into possession of the premises May 2, 1914, and con¬ 
tinued there for two weeks conducting a sale of gowns. 
On the 15th dav of ^lav, 1914, the dav before the term 
expired, Mr. Westcott, after having demanded the rent 
several times and having been each time put off by Miss 
Harding, sent an employee to collect the rent. It is in 
evidence that it is the custom in the District of Colum¬ 
bia to pay rent in advance. The employee testified 
that Miss Harding told him she could not pay because 
she did not have the proper check blank, and that he 
overheard Miss Harding sav that she was leaving town 
the next dav, and the attachment for rent was accord- 
ingly sued out May 15, 1914, and was levied on gowns 
which Miss Harding had on the premises. 

Ella Harding, the individual, was summoned to appear 
in the proceedings in the Municipal Court, and defended. 
She filed in said Municipal Court on June 22, 1914, an 
affidavit of defense, “that she as an individual never 
entered into any contract with the above named plain¬ 
tiff, that she as an individual is not indebted to the 
plaintiff in the sum of Fifty Dollars (|50) as alleged.” 

On motion of counsel for the plaintiff June 22, 1914, 
after a hearing on the merits, the name “Ella Harding, 
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Incorporated/^ was attempted to be substituted for the 
name “Ella Harding,” and judgment was attempted to 
be rendered against “Ella Harding, Incorporated.” 
Later, June 26,1914, after arguments of counsel for both 
sides, as appears by the record, the Municipal Court 
judge set this judgment aside and rendered judgment 
against Ella Harding the individual. From this judg¬ 
ment Ella Harding appealed to the Supreme Court of 
the District, giving the usual bond on appeal, which was 
filed in the Municipal Court July 2, 1914. 

She also filed a bond in the ^Municipal Court for the 
release of the goods attached, June 23, 1914, whereby 
Ella Harding as principal and William W. Stewart, 
as surety in consideration of the release of the property 
attached, appeared and submitted to the jurisdiction 
of the Municipal Court and of the Supreme Court of 
the District of Columbia and undertook to abide by and 
perform the judgments of the said courts or either of 
them in the premises in relation to the property. 

In the Supreme Court of the District of Columbia, 
Ella Harding appeared generally by attorney and trial 
was had on the merits. Miss Harding did not testify 
in the case on appeal, nor was she in court. Her attorney 
testified that he was attorney for Ella Harding, the 
individual, and for Ella Harding, Incorporated. He 
produced what he said was a certified copy of the Articles 
of Incorporation of said corporation. He testified all 
the property attached was the property of the corpora¬ 
tion, and that May 16, 1914, when the attachment for 
rent had been sued out he offered Fifty Dollars ($50) 
in payment of the rent, which was refused. Verdict 
and judgment were for the plaintiff, whereupon appeal 
was made to this Court. In other words, the appellant 
having appear^ generally in the Supreme Court of the 
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District and had a trial by iiirv on the merits of the 
case, now for the first time, the verdict and judgment 
liaving gone against lier, seeks to (jiiestion the jurisdic¬ 
tion of the court. 


ARGUMENT. 


The first assignment of error is that the Supreme 
Court of the District of Columbia erred in holding it 
had jurisdiction to render judgment against the defen¬ 
dant. It is contended in support of this assignment of 
error that jurisdiction acijuired of the person of the 
defendant Ella PTarding in the Municipal Court by 
service on her and her appearance in. the ^lunicipal 
Court and defen.se to the merits of the case, was lost bv 
the attempted substitution for her by the Municipal 
Court after trial, of Ella Harding, Inc., and the at¬ 
tempted judgment against said Ella Harding, Inc. And 
that the ^lunicipal Court having been without jurisdic¬ 
tion of her per.son to render judgment against Ella 
Harding, the Supreme Court could not acquire such 
jurisdiction on appeal. But it is respectfully submit¬ 
ted that the Municipal Court did have jurisdiction of 
Ella Harding, and that the attempted judgment against 
“Ella Harding, Inc.,^' which had not been sensed and 
was not before the Court, was a mere nullity and with¬ 
out power to affect the prior proceedings against Ella 
Harding and the judgment subsequently rendered 
against that person, who was properly before the Court, 
having been duly served with its process and having 
been present at the trial. Counsel states in his brief 
that the setting aside of the supposed judgment against 
Ella Harding, Inc., and rendition of judgment against 
Ella Harding, was without notice to her. But the record 
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shows this action was taken after argument of counsel. 
(Kec. page 5.) 

Counsel for appellant cites authority to the proposi¬ 
tion that a justice of the peace can not review his judg¬ 
ment excei)t on motion for a new trial; also that such 
justice can not modify a judgment after he has entered 
it. Xone of the cases, all of which are cited on page 5, 
of the appellants^ brief, are authority for the proposi¬ 
tion that a justice can not set aside a judgment at¬ 
tempted to be rendered against a party not served with 
the process of the court and not before it, and render 
one against the defendant duly served and who appeared 
and defended. 

Counsel states in his brief, page 6, that the case 
against Ella Harding was dismissed, but the record does 
not show a dismissal. He also states that ^4t was ad¬ 
mitted by the trial judge that the judgment entered 
against the original defendant in the Municipal Court 
after striking out the original judgment against a cor¬ 
poration of the same name was void.” The record shows 
nothing of the kind, nor did such alleged admission take 
place. 

We have no quarrel with the principles of law laid 
down in the cases cited hy appellant, pp. 8 and 9 of the 
brief, but we fail to see their application to the case at 
bar. 

It is respectfully contended by the appellee that even 
if jurisdiction of the person of Ella Harding had been 
lost by the ^Municipal Court by the attempted substitu¬ 
tion, yet the Supreme Court acquired jurisdiction of her 
person by her general appearance on appeal in said court 
bv attornev, and defense to the merits of the case. Nor 
is this contention in conflict with cases previously de¬ 
cided by this court, notably Wallace vs. Degree, 38 App. 
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D, C., 145, that in cases where the Municipal Court did 
not have jurisdiction of the subject matter of an action 
the Supreme Court could not acquire jurisdiction on 
appeal. 

The followinj^ cases are cited in support of the con¬ 
tention of the appellee: 

The case of Union Pacific D. & G. Railway Company 
vs. Perkins, 7 Colorado Appeals, 184, was a suit by Per¬ 
kins against ‘^Union Pacific Railway Company,” and 
summons was issued against “Union Pacific Railway 
Company.” The defendant appeared and objected to any 
evidence being admitted because the name of the cor¬ 
poration Avas “Union Pacific, Denver & Gulf Railway 
Company.” Plaintiff moved to amend to meet the ob¬ 
jection of the defendant. The motion was allowed and 
the trial proceeded. Judgment was finally entered 
against the “Union Pacific Railway Company,” the party 
named in the summons. An appeal was taken to the 
County Court and on the trial after the jury were em¬ 
panelled, counsel for the appellant moved to dismiss the 
action against the appellant, first, for want of jurisdic¬ 
tion ; that the substitution by the Justice upon the trial 
in the place of the “Union Pacific Railway Company,” 
of the appellant, did not confer jurisdiction; second, that 
no service had ever been had upon the appellant. The 
Supreme Court of Colorado held that there was no juris¬ 
diction in the court below to give judgment, and no judg¬ 
ment was rendered against the appellant; but inasmuch 
as the appellant had entered into bond on appeal, which 
alleged that there was a judgment against it, and had 
appealed, that it had thereby recognized the validity of 
the judgment and waived defects, although the County 
Court would have had no jurisdiction if it had not been 
for the appeal. 
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In McCall vs. Vandusen, 141 Micli., 42, there was a 
judgment against the defendant in justice's court, from 
which he appealed to the circuit court upon the ground 
that b}' failing to state seasonably upon his docket the 
time and place of an adjournment that was taken during 
the trial, the justice lost jurisdiction. The special appeal 
was dismissed and the cause tried upon the merits before 
a jury resulting in a verdict for plaintiffs. Held, that 
the question of jurisdiction of the justice was waived 
by the general appearance and trial on the merits. See 
also Clute vs. Everhart, 137 Mich., 5; Ovid Township 
vs. Hare, 133 Mich., 353. 

Silley vs. Burt, 21 Pa. Super. Ct., 618. In this case 
the defendant in a judgment entered before a justice 
of the peace took an appeal, entered an appearance and 
a plea, and proceeded to trial on the merits, and is held 
to have waived any irregularities as to service in the 
justice's court. 

In Danforth vs. Thompson, 34 Iowa, 243, the Court 
also held that a general appearance and trial on the 
merits on appeal suffices to confer on the appellate court 
jurisdiction of the person of the defendant. The court 
said: 

< 

• 

^^Consent will not confer jurisdiction when the 
court does not by the law have jurisdiction of the 
subject matter. (Cases cited.) But it is other¬ 
wise where the law confers jurisdiction over the 
subject of the action. Having this jurisdiction 
it is then only necessary to acquire jurisdiction 
over the parties. This is done by the service of 
summons, notice or other process upon the de¬ 
fendant. By this means he is brought before the 
court. If he voluntarily appears before the court 
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and goes to trial upon the merits of the cause 
the service of process is rendered useless.” 

Flannery vs. Trainor, 13 Col. App., 290, was an ap¬ 
peal from a dcfanlt judgment of a justice of the peace, 
objection being made that the defendant did not live in 
the district of the justice who rendered judgment and 
said justice was therefore without jurisdiction. The 
court on appeal said, page 291: 

“It is conceded that the evidence shows that 
the defendant did not reside in the precinct or 
township of the justice, and that that cause of 
action did not accrue within such township or 
precinct. Clearly then the justice was originally 
without jurisdiction and defendant was entitled 
to dismissal of the action on this ground in the 
county court, unless he had waived this right to 
object. It is well settled in this state that where 
a justice has jurisdiction of the subject matter 
of the suit, as was the case in this instance, the 
right to a dismissal on the ground that the jus¬ 
tice has no jurisdiction over the defendant’s per¬ 
son because of his residence in another precinct 
or township is a personal privilege which may be 
waived by the defendant.” (Cases cited.) 

In Witting vs. St. Louis & San Francisco Railroad 
Company, 10 L. R. A., 602 (Missouri), the court says 
as follows: 

“In the circuit court the defendant moved to 
dismiss the case because the justice had no juris¬ 
diction over the person of the defendant and 
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hence the circuit court had no jurisdiction. The 
only specific reason assigned in the motion is that 
a copy of the complaint filed before the justice 
was not served on the defendant. It does not 
appear by the constable's return that he served 
the defendant with a copy of the complaint as 
seemed to be provided for by Section 2865 of the 
Revised Statutes of 1879, as amended bv the Act 
of March 1883. The defendant, however, by suing 
out an appeal waived all errors and defects in 
the original summons and in the service thereof, 
and for this reason the motion to dismiss was 
properly overruled.^^ (Cases cited.) 

In Guarantee, Savings, Loan and Investment Co. vs. 
Pendelton, 14 App. D. C., 384, hearing on a petition by 
defendant in a justice of the peace suit for a writ of cer¬ 
tiorari to a justice of the Supreme Court of the District, 
to which court the suit had been removed on appeal, and 
in which judgment had been entered against the peti¬ 
tioner, to have certified and returned to the court of 
appeals all papers and pleadings in the cause. The 
application was founded on the alleged want of juris¬ 
diction of both the justice of the peace and the Supreme 
Court, because of failure of non-resident plaintiff to 
file bond. 

The court of appeals denied the writ. It appeared 
that defendant objected to trial on the ground that no 
non-resident bond had been filed, but the justice al¬ 
lowed plaintiff to file his bond and then defendant went 
to trial on the merits. The court of appeals held that 
the defendant’s action in submitting to trial conferred 
jurisdiction of the person of the defendant on the justice 
of the peace. At page 387 the court said: 
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^^The general principle is, that consent will not 
confer jurisdiction of the subject matter of the 
suit, but consent may confer jurisdiction of the 
person. In this case the action or conduct of the 
defendant amounted to a waiver of the positive 
condition that the plaintiff should not commence 
his suit without first giving security for costs. 
The defendant had a right to appear specially 
to take’the objection to the proceeding of the 
justice without the condition precedent having 
been complied with by the plaintiff. But having 
interposed that objection, he could not go further 
and plead to the merits of the case without there¬ 
by waiving compliance by the plaintiff with the 
condition which required him to give security 
for costs before bringing his suit. 

^‘The defendant could not be allowed to appear 
and plead to the merits, and defend against a re¬ 
covery, and thus take the chance of obtaining a 
judgment in its favor which would operate as a 
discharge from the claim; but, at the same time, 
if judgment should go against it, that judgment 
should remain liable to be questioned for the 
want of jurisdiction in the court that rendered it. 
The law will not allow such an experiment to be 
made in its administration.” 

The principle laid down by the Court of Appeals in 
the above quoted language that consent will not confer 
jurisdiction of the subject matter, but may confer juris¬ 
diction of the person, is not in conflict with cases cited 
by the appellant. For instance, in the case of Wallace 
vs. Degree, 38 App. D. C., 145, cited by the appellant 
in his brief, the justice’s court did not have jurisdiction 
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of the subject matter because the amount involved was 
beyond the limits of its jurisdiction, and the Court of 
Appeals held that consent could not confer jurisdiction 
on the Appellate Court to try the case. Here was no 
question of jurisdiction of the person as is raised in the 
case at bar. 

The case of Anderson vs. IMorton, 21 App. D. C., 444, 
cited by appellant, seems to have no application to the 
case at bar. That case holds simply that appeal to the 
Supreme Court is proper remedy for error in the justice 
of the peace in overruling a plea to the jurisdiction of 
the justice. But an appearance by appeal to question 
the jurisdiction of the lower court is far different from 
a general appearance on appeal and trial on the merits. 

The case of ^Mansfield vs. Winter, 10 App. D. C., 549, 
cited by appellant, holds simply that the Supreme Court 
of the District did not have original jurisdiction to try 
a case involving less than $100. But the case at bar 
comes up on appeal. 

If the foregoing were not sufficient there can be no 
question that b3' the terms of the bond given June 23, 
1914, in the Municipal Court by Ella Harding, per¬ 
sonally, with William AV. Stewart as surety, and filed 
in the proceedings in the Municipal Court, for the re¬ 
lease of the goods attached, she is estopped to deny that 
the ■ Supreme Court of the District of Columbia had 
jurisdiction of her person to render judgment against 
her.' By that bond Ella Harding, as principal, and 
William AV. Stewart, as surety, in consideration of the 
discharge of the property from the custody of the 
marshal, appear and submit to the jurisdiction of the 
Municipal Court and of the Supreme Court of the Dis¬ 
trict of Columbia, and undertake to abide and perform 
the judgments of said courts or either of them, in the 
premises, in relation to said property. 
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Appellant treats the 2d, 3d and 4th assignments of 
error together. He savs in this connection that “an 
examination of the entire evidence in the case will dis¬ 
close that the contract was made to rent the store for 
two weeks for Fifty Dollars ($50),^’ but in fact the 
evidence shows, and the jury found, that the property 
was rented at a weekly rental of Twenty-five Dollars 
(f25), payable in advance. Counsel says also “it is ad¬ 
mitted that tender of the amount due was made on the 
day it was due.^^ But, tender was not made until May 
16, the day after the attachment was sued out and long 
after the second instalment for rent was due. 

Counsel states in arguing that the case should not 
have gone to the jury; that plaintiff was not certain 
whether he was dealing with the individual or the cor¬ 
poration. Plaintiff may very well have been uncertain, 
but he testified that he supposed he was dealing with 
the individual, from the nature of her letters. The 
jury found this to be the fact. 

Counsel seems to object to a charge requested by coun¬ 
sel for appellee, but as the charge was refused, there 
can certainly be no error harmful to appellant. 

As to the fifth assignment of error, it is clearly ap¬ 
parent in reading the charge that the learned trial 
judge fairly left it to the jury to say whether the rent 
was payable in advance, and that the verdict of the jury 
decided that it was. 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

Hugh B. Rowland, 

L. R. Mason, 

Attorneys for Appellee, 








